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I. Overview

On May 22, 2013, the New Hampshire Supreme Court adopted the Rules of the Superior Court of the State of New Hampshire Applicable in Civil Actions, which applies to all civil actions filed on or after October 1, 2013 (“Civil Rules”).
  As part of the new rules, the Court adopted Civil Rule 22 mandating certain automatic disclosures, which states:

Rule 22. Automatic Disclosures

(a)  Materials that Must Be Disclosed.  Except as may be otherwise ordered by the court for good cause shown, a party must without awaiting a discovery request, provide to the other parties:  

(1) the name and, if known, the address and telephone number of each individual likely to have discoverable information that the disclosing party may use to support his or her claims or defenses, unless the use would be solely for impeachment, and, unless such information is contained in a document provided pursuant to Rule 22 (a)(2), a summary of the information believed by the disclosing party to be possessed by each such person;  

(2) a copy of all documents, electronically stored information, and tangible things that the disclosing party has in his or her possession, custody or control and may use to support his or her claims or defenses, unless the use would be solely for impeachment;  

(3)  a computation of each category of damages claimed by the disclosing party together with all documents or other evidentiary materials on which each computation is based, including materials bearing on the nature and extent of injuries suffered; and  

(4) for inspection and copying, any insurance agreement or policy under which an insurance business may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment.  

(b)  Time for Disclosure.  Unless the court orders otherwise, the disclosures required by Rule 22(a) shall be made as follows:  

(1) by the plaintiff, not later than 30 days after the defendant to whom the disclosure is being made has filed his or her Answer to the Complaint; and  

(2) by the defendant, not later than 60 days after the defendant making the disclosure has filed his or her Answer to the Complaint.  

(c)  Duty to Supplement.  Each party has a duty to supplement that party’s initial disclosures promptly upon becoming aware of the supplemental information.  

(d)  Sanctions for Failure to Comply.  A party who fails to timely make the disclosures required by this rule may be sanctioned as provided in Rule 21.

N.H. Civ. R. 22.  Rule 22’s automatic disclosure requirement is a “major change from prior New Hampshire practice in that it requires both the plaintiff and the defendant to make automatic initial disclosures of certain information without the need for a discovery request from the opposing party.”  N.H. Civ. R. 22 cmt.  Furthermore, while the rule is modeled in large part after Federal Rule of Civil Procedure 26(a)(1), there are several notable differences between the rules.  These differences are addressed in Rule 22’s comments: 

[U]nlike the federal rule, [Rule 22] does not permit the disclosing party to merely provide “the subjects” of the discoverable information known to individuals likely to have such information, Fed. R. Civ. P. 26(a)(1)(A)(i), and “a description by category and location” of the discoverable materials in the possession, custody or control of the disclosing party, Fed. R. Civ. P. 26(a)(1)(A)(ii).  Rather, the rule requires that the disclosing party actually turn over to the opposing party a copy of all such discoverable materials, Rule 22(a)(2), and also requires that the disclosing party provide a summary of the information known to each individual identified under Rule 22(a)(1) unless that information is contained in the materials disclosed under Rule 22(a)(2). . . .  Subsection (a)(3) of the rule also differs somewhat from the language of comparable Fed. R. Civ. P. 26(a)(1)(A)(iii), in that the rule eliminates reference to “privileged or protected from disclosure” information as being excepted from the disclosure obligation imposed by the subsection.   By so doing, the intention is not to eliminate the ability of a party to object on privilege or other proper grounds to the disclosures relating to the computation of damages or the information on which such computations are based.  However, genuine claims of privilege as a basis for avoiding disclosure of information pertinent to the computation of damages will be rare and, to the extent such claims do exist, the ability to assert the privilege is preserved elsewhere in the rules.  Therefore, there is no need to make a specific reference to privileged or otherwise protected materials in this rule. 

Id.  While Rule 22’s drafters acknowledge that the disclosure requirement constitutes a “more comprehensive discovery obligation” than the automatic disclosures required under the federal rules, they determined that the expanded obligation “does not impose an undue burden on either plaintiffs or defendants.”  Id.  
II. Impact

Although the institution of an automatic disclosure requirement in 2013 was a change to New Hampshire’s prior Superior Court Rules, the practice had been piloted in  Strafford and Carroll counties as part of the Proportional and Automatic Discovery (“PAD”) rule pilot program between October 2010 and 2013.
  The PAD rule pilot program was also extended to Hillsborough County beginning in October of 2012.
  On August 19, 2013, the National Center for State Courts (“NCSC”) issued a report summarizing the impact of the PAD rules on the affected counties (“Impact Report”).
  After reviewing cases filed in the relevant counties and performing qualitative interviews with key stakeholders, including judges, practitioners, and court staff, NCSC found that although the automatic disclosure rule did not decrease the rate of discovery disputes in the counties that had participated in the PAD rule pilot program, it also did not result in an increase of such disputes due to parties’ failure to make timely disclosures.
  Impact Report at 21.  However, NCSC indicated that these statistics could have been impacted by “New Hampshire’s longstanding culture of collegiality among practicing attorneys,” and noted:  

Even before implementation of the PAD Pilot Rules, there was little empirical or anecdotal evidence of excessively aggressive or contentious litigation, which virtually all attorneys, judges, and court staff viewed as a unique and highly valued characteristic of the New Hampshire legal community.  Thus, when pre-implementation data show a baseline of relatively few instances of discovery disputes or other indicia of bad faith non-compliance with procedural rules, it will be extremely difficult to detect the impact of rule changes intended to reduce the frequency of those events even further.

Id.  Based on these observations,  NCSC issued the following recommendation regarding future judicial interpretation of the automatic disclosure rule:

Almost without exception, attorneys, trial judges, and court staff emphasized the importance of maintaining the collegiality of the New Hampshire legal community.  To do so, it is important that the New Hampshire bench not introduce perverse incentives for satellite litigation about whether the parties have fully complied with the rules.  [Accordingly, t]he rules themselves should explicitly adopt a “reasonableness” standard and a safe harbor provision with sanctions only imposed for intentional or bad-faith noncompliance.  This is especially important insofar as the decline in in-court structuring conferences will necessarily reduce the number of opportunities for trial judges to establish the tone for collegial litigation and for lawyers to become sufficiently acquainted with one another to develop collegial relationships.  An overly aggressive approach to enforcement would likely exacerbate tensions.

Id. at 22.  While NCSC’s recommendations for an explicit “reasonableness” standard and safe harbor provision were not incorporated into the PAD rules, or ultimately included in the 2013 Civil Rules, a court’s discretion to impose sanctions for discovery abuses is limited by current Civil Rule 21(d)(1).
  Civil Rule 21(d)(1) states: 

The court may impose appropriate sanctions against a party or counsel for engaging in discovery abuse.  Upon a finding that discovery abuse has occurred, the court should normally impose sanctions unless the offending party or counsel can demonstrate substantial justification for the conduct at issue or other circumstances that would make the imposition of sanctions unfair.  Discovery abuse includes, but is not limited to, the following: 

(A)  employing a discovery method in a manner or to an extent that causes unwarranted annoyance, embarrassment, or undue burden or expense; 

(B) employing discovery methods otherwise available which result in legal expense disproportionate to the matters at issue; 

(C)  making, without substantial good faith justification, an unmeritorious objection to discovery; 

(D)  responding to discovery in a manner which the responding party knew or should have known was misleading or evasive; 

(E)  producing documents or other materials in a disorganized manner or in a manner other than the form in which they are regularly kept; 

(F)  failing to confer with an opposing party or attorney in a good faith effort to resolve informally a dispute concerning discovery. . .

N.H. Civ. R. 21(d)(1).  

Although the automatic disclosure rule has been in effect in at least certain counties for approximately five years and the remainder of the state for approximately two years, the New Hampshire Supreme Court has not yet had an opportunity to interpret or address the automatic disclosure rule nor have the Superior Courts published any orders relative to the rule.  Thus, it is difficult to evaluate the impact that the automatic disclosure rule has had on New Hampshire practice.  However, it appears that parties in general have continued to navigate the requirements of the rule without seeking judicial assistance or diverting from New Hampshire’s practice of collegial litigation.
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� The stated purpose of the disclosure requirement is to “help reduce ‘gamesmanship’ in the conduct of litigation, reduce the time spent by lawyers and courts in resolving discovery issues and disputes, and promote the prompt and just resolution of cases.”  N.H. Civ. R. 22 cmt.  


� Civil Rule 21(d)(1) is identical to former Superior Court Rule 35, which was in effect during the PAD rule pilot project.






